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Bef ore: Edwards, Chief Judge, Sentelle and Henderson,
Circuit Judges.

pinion for the Court filed Per Curiam
Di ssenting opinion filed by Crcuit Judge Henderson.

Per Curiam The National Labor Relations Board
("NLRB" or "Board") found, in agreenment with the Adm nis-
trative Law Judge, that the petitioner, Crowl ey Marine Ser-
vices ("Crow ey"), violated sections 8(a)(5) and (1) of the
Nati onal Labor Rel ations Act ("NLRA") by refusing to pro-
vi de the I nlandboatnen's Union of the Pacific ("IBU" or
"Union") with a copy of an arbitration award invol ving Crow
| ey Petroleum Transport, Inc. and the Seafarers |nternational
Union ("SIU"). See Crowl ey Marine Services, Inc., 329
N.L.R B. No. 92, at 10 (Nov. 10, 1999). The Union had
reason to think that the disputed arbitrati on award addressed
the manni ng of a tanker that replaced a Uni on-serviced
barge; therefore, the award was relevant to the Union's
assessnent of how best to protect the interests of their
af fected bargaining unit nenbers. The Board specifically
found that Union representatives believed that the all eged
wor k- syphoni ng arrangenment mght be in violation of articles
1, 2 and 38 of its collective bargaining agreement with the
petitioner. See id. at 9. The Board therefore ordered Crow
ley to furnish the Union with a copy of the arbitration award.
Crow ey argues that the Board' s order is unjustified, because
the arbitration award is irrelevant to the Union's legitimate
interests under the NLRA. W reject CrowWey's claim

There is no doubt that, on the record before us, the Board
was fully justified in finding nerit in the Union's request for
the information in connection with a possible grievance claim
Subst anti al evi dence supports the Board' s determ nation that
t he Union communi cated to Crow ey that the arbitration
award was reasonably rel evant to pending and possible future
grievance clains. See, e.g., id. at 5 (finding that the Union
expl ai ned the relevance of its request in witten correspon-
dence). As the Board explained, the information was sought
and needed "to enable the Union to make an i nforned
j udgenent [sic] about pursuing [contract grievance] rene-
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dies." 1d. at 8. Crowl ey argues, convincingly, that the
record does not support a finding that the requested infornma-
tion should be given to the Union to support future contract
negoti ati ons or a possible recognition demand. This is beside
t he point, however, because the information was properly
sought in connection with possible contract grievance clai ns.
Accordingly, the Board did not err in determ ning that the

i nformati on sought shoul d have been provided to the Union

An enployer's duty to bargain in good faith with a | abor
organi zation representing its enpl oyees has | ong been ac-
know edged to include a duty to supply the union wth
requested information that will enable the union to perform
properly its duties as a bargaining representative. This duty
"undoubt edly extends to data requested in order properly to
adm ni ster and police a collective bargai ni ng agreenent.”
Gl, Chemcal & Atomic Wrkers Local Union v. NLRB, 711
F.2d 348, 358 (D.C. Cir. 1983).

Mor eover, the Union was not required to show concl usively
that the information it sought was technically "relevant" or
that its request was based on a neritorious grievance. Rath-
er,

[t]he fact that the information is of probable or potential
rel evance is sufficient to give rise to an obligation ... to
provide it.[ ] Under this "discovery-type standard,” NLRB
v. Acne Industrial Co., 385 U S. at 437, 87 S. . at 568,
" 'relevant' is synonynous with 'germane’ " and, in the
absence of some valid countervailing interest, an enpl oy-
er nmust disclose information requested by a union as

long as that information has a bearing on the bargaining
process. Local 13, Detroit Newspaper Printing &

G aphi ¢ Communi cati ons Union v. NLRB, 598 F.2d 267

271-72 (D.C. Gr. 1979).

Ql, Chemcal & Atomic Wrkers, 711 F.2d at 359-60 (foot-
notes omtted).

Under this well-established case | aw, not nmuch is required
to justify a union's request for information that is related to
its bargaining unit representation functions. And the judg-
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ment of the Board on this score is entitled to "great defer-
ence, " because "[d]eterm ning whether a party has viol ated

its duty to 'confer in good faith' " is "particularly within the
expertise of the Board." Local 13, Detroit Newspaper Print-

i ng & Graphi ¢ Communi cati ons Union, 598 F.2d at 272.

Substantial evidence in the record supports the Board' s con-
clusion that the Union nmet the required showi ng that the
requested information was related to possible contract griev-
ance cl ai ns.

Accordingly, it is hereby ordered that Crow ey's petition
for reviewis denied, and the Board's cross-application for
enforcement is hereby granted in accordance with this opin-

i on.
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Karen LeCraft Henderson, Circuit Judge, dissenting:

H s reasons are as two grains of wheat hid

in two bushels of chaff; you shall seek all day
ere you find

them and when you have them they are not
worth the search

W Iiam Shakespeare
The Merchant of Venice, Act |, sc. i.

The court's per curiam opi nion knocks down the nodest,
but real, requirenment that a union requesting information
froman enpl oyer explain, at the time of its request, the
rel evance, or at |least potential relevance, of information not
ordinarily pertinent to its role as bargaining representative.
Inits place, the court leaves a flattened, if not phantom
hurdle. Accordingly, and for the reasons set forth bel ow, I
woul d grant the petition for review

| . Background

The petitioner, Crowl ey Marine Services (CM5), is a sub-
sidiary of Cowley Maritime Corporation (CMC), which
t hrough vari ous subsi diari es owns and operates tugs, barges,
tankers and ot her ocean-goi ng vessels on the east and west
coasts of the United States. CMS primarily services the west
coast, operating tug and barge service al ong the Al askan

coast and in the Puget Sound and San Franci sco areas. |Its
San Franci sco operations involve the | oading and di scharge of
oil barges. It enploys |locally-based tankernmenl to perform
this work.

The 1 nl andboat nen' s Union of the Pacific (IBU or Union)
represents the tankermen pursuant to a collective bargaining

1 The term "tankernmen"” is sonmewhat of a misnomer. Tankermnen
wor k on barges, not tankers. They are |and-based and do not
travel with or aboard the barge as it travels between | oadi ng and
unl oadi ng | ocations. By contrast, the licensed (and unlicensed)

i ndi vi dual s who work on tankers, which are deep water vessels,
travel aboard the tanker and work at both the | oadi ng and unl oad-
i ng destinations. See JA 31-33.

agreement with CM5. Article 1 of the agreenent recognizes
the 1BU as the exclusive bargaining representati ve of CV5
tankernmen who work in northern California and provides for
wor k preservation, prohibiting CVM5 fromreassi gning or
transferring work to non-bargai ning unit enployees. Article
2 limts the scope and geographical jurisdiction of the agree-
ment to the | oadi ng and unl oadi ng of CM5 "barges operating
in Northern California, south to and including Mrro Bay;
north to Coos Bay and split discharges involving the Coos
Bay Oregon Ports of Call and Colunbia River area."” JA 126.
Article 38, entitled "Favored Nations C ause,"2 provides that

Crow ey Marine Services, Inc. (formerly Harbor Tug and
Bar ge Conpany) agrees that for the life of this Agree-
ment will not be able [sic] a participant in or contribute
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any assets, equipnent under their control, nor enployees
to any conpany, partnership, or joint venture which
intends or is tended to conpete with or replace the tug,
barge and tow ng services which are presently offered or
have been offered in the past by Crowl ey Marine Ser-
vices, Inc. ... or which would have the effect of reducing
t he amount of work available to the Bargaining Unit.

JA 150-51.

Bef ore June 30, 1997 Tosco O | Conpany (Tosco), a petrole-
um and refining conpany, tinme chartered the services of
Barge 450-6 owned by CMS5. Tosco used Barge 450-6 to
transport petrol eum products fromits Avon facility in San
Francisco to its refinery operations in southern California.
Under the tinme charter, CNMS operated the barge. It |oaded

2 According to the record, the Favored Nations C ause represent-
ed a conprom se designed to accomobdate two conpeting interests.
CMVB want ed assurances that the Union would "not undercut [the]
| abor agreement with ... any conpeting conpanies.” JA 41 (testi-
mony of Marina Secchitano, |BU Regional Director). Part A of the
Favored Nations C ause requires the Union "to equalize the total
| BU | abor operating costs"” if the Union enters into an agreenent
wi t h anot her conpany. JA 150. In return for this "bitter pill to
swal l ow,” CM5 woul d not "put [the Union] out of work by bringing
sonmeone in to do th[e] work." JA 40-41.
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the barge at the Avon facility using San Franci sco-based
tankernen represented by the IBU It then towed the barge

to Tosco's facility in southern California, where it was unl oad-
ed by tankernen who worked for Crow ey Towi ng and Trans-
portation Conpany (CT&T), another subsidiary of CMC, and

who were represented by the SIU  JA 176.

Around March, 1997 Tosco bought Union G| Conpany of
California (Unocal), including its Rodeo refinery in the San
Franci sco area and three tankers. Tosco sold two of the
tankers, the Coast Range and the Blue Ridge, to Crow ey
Petrol eum Transport, Inc. (CPTI), a newy created subsidiary
of CT&T. Tosco then entered into a tine charter with CPTI.
Under the tine charter, CPTlI provided the vessel (the Coast
Range) and crew to transport Tosco oil and refinery products
fromthe Rodeo and Avon facilities to southern California.
The twel ve unlicensed crew nenbers of the Coast Range
were represented by the Seafarers International Union (SIU)
and the eight licensed officers aboard the Coast Range were
represented by the Anerican Maritinme Oficers. Al though
the record does not establish why Tosco chose to tine charter
the Coast Range in lieu of renewing its time charter of Barge
450- 6, one witness for CM5 (Norman George, CPTlI's nanag-
er of tanker operations) testified before the ALJ that the
Coast Range had nore than twi ce the carrying capacity of
Barge 450-6 as well as a faster steaming time. Additionally,
the tanker was fitted with a vapor recovery system and an
inert gas system both required for use at the Rodeo facility.3
See JA 110-11.

As a result of Tosco's decision not to renewits tine charter
of Barge 450-6, CM5 tankermen based in San Franci sco

3 Wile the ALJ acknow edged Ceorge's testinony detailed the
Coast Range's advant ages over Barge 450-6, she concl uded t hat
there was no affirmati ve evidence that Barge 450-6 | acked the
same. Despite the absence of evidence to the contrary, she reject-
ed CGeorge's statenent that Barge 450-6 did not have an inert gas
or a vapor recovery system because "there were no predicates
presented for this surmse.”" Crowey Mirine Servs., Inc., 329
N.L.R B. No. 92, at 6 (Nov. 10, 1999). She then concl uded t hat
Ceorge's "surm se works to inpede his credibility." Id.

opinion>>
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ceased work at Tosco's Avon facility. OCM5 laid off one
tanker man, Eugene S. Tracy, and reassigned Barge 450-6 to

Al aska. On July 15, 1997 Tracy filed a grievance cl ai m ng that
CMVMB laid himoff "due to Crow ey shifting the work that

[ Tracy] was fornerly doing on the 450-6 to one of the new. ..
tankers that Crowl ey purchased from Tosco." JA 166. Hi s
grievance asserted that CV5's actions violated articles 1 and
38(B) of the collective bargai ni ng agreenent and he sought
reinstatenment and back pay. On August 7, 1997 the |IBU

filed a generic grievance to cover all of its menbers. Its
grievance asserted that the "Conpany [designated therein as
CvB] violated the agreenment when [it] refused to bargain the
effects of this change and when [it] hired non-1BU crews to
perform our work, displacing the tug and barge and tow ng
services with tankers." JA 167.

By letter dated August 21, 1997, the petitioner denied
Tracy's grievance. The letter explained that "CV5 did not
shift the work that was fornerly performed by Barge 450-6
to one of the new oil tankers that a separate conpany,

Crow ey Petrol eum Transport, Inc. (CPTI) purchased from
TOSCO ... It is our understanding that TOSCO, in |ight of
its new needs, decided that Barge 450-6 was not suitable.”
JA 168. CMs also noted in the letter that it had transferred
Barge 102 to the west coast and thus had not reduced its
barge operations. By separate letter also dated August 21
1997, CMs denied the I1BU s grievance on two grounds.

First, it explained that the grievance was untinely. Second,
CMVB found the grievance without merit because it was not

CMVB that shifted the work fornmerly perforned by Barge

450-6 to the tanker operated by CPTI. The letter expl ai ned
that "CPTl is a separate conpany and in a substantially
different type of business than the barge transportation en-
gaged [sic] by CM5." JA 170.

On Novenber 21, 1997 the IBU sent CMV5 a |letter request-
ing that the parties take the "IBU grievance to arbitration to
decide if the Conpany viol ated the Tanker men Agreenent
when [it] replaced the tug and barge service on the TOSCO
run with [its] tankers.” JA 171. The letter expl ai ned:
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Your position has been that the grievance was untinely.

As | have pointed out to you, the Conpany has not been
forth comng with information on this issue. |In fact, the
Conpany did not come to us and informus they would be
doing this. | have tried to get nore information from
you on occasi on and you have indicated 'you do not

know . How can the Union be expected 'to know infor-

mati on regardi ng the purchase of the tankers and what

t he Conpany intended to do with the tankers when you,
Manager of Labor Relations, don't even know

JA 171. The penul timate paragraph contained the critical

request for information: "Please provide me with a copy of
the arbitration with the SIU that deals with the crew ng of
these ships [the tankers] at your earliest convenience.” JA
171.

By letter dated Decenber 10, 1997, CMVMS reiterated its
position that the 1BU grievance was untinely. Wth respect
to the 1BU s request for the SIU arbitrati on award, CM5
stated that it was "at a |oss to understand the rel evance of
such a request."” JA 172. 1t explained that "[t]he crew ng of
such blue water vessels should not be any particul ar concern
to a union representing barge tankerman." JA 172. The
letter asked the IBU "to explain... why an arbitration
decision on the crewing of a vessel on which the I1BU has no
recognition or other claimcould possibly be relevant to the
IBU. " JA 172

I nstead of explaining, the I1BU, on February 9, 1998, filed
an unfair |abor practice charge, alleging that "the... enploy-
er [designated therein as CV5]... refused to provide infor-
mati on requests by the union relevant to a | abor dispute.”

JA 3. Four days later the IBU sent a letter to CMsS formal |y
demanding, inter alia, the SIU arbitration award. The letter
expl ai ned:

It has come to our attention that the Conmpany was
claimng the work was given to the SIU as a result of an
arbitration. | would |like to know what contract the
grievance that led to arbitration was filed under, whether
it was the tug and barge operation or the ship operation
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that clainms were made under. It is inportant to deter-
m ne whet her the Conpany provided information to an-

ot her Union that should have been provided to us. |If so,
under what circunstances was this information provided
that led the Union to believe a contract violation oc-
curred. As you know, we were not given information in
advance of the transfer of equi prment, and the Conpany

is claimng that the tug and barge operati on was not

repl aced by the tanker operation.

JA 173. The petitioner responded by letter dated March 10,
1998. Thonmas P. Baldwin, CM5' s manager of |abor relations,
wote: "I amunclear, and you still have not explained to ne,
why an arbitration decision on crewing of a vessel on which
the 1BU has no recognition or any other claim could be
relevant to the 1BU. The oil tanker operation, Crow ey
Petrol eum Transport, Inc. (CPTlI) is a deep-sea conpany and
is a conpletely separate conpany from Crowl ey Marine
Services, Inc. (CVM5). The IBU San Franci sco Regi on repre-
sents shore-based tankermen in San Francisco.” JA 175.

The Union did not respond to the letter

The National Labor Rel ations Board (NLRB or Board)
i ssued a Conpl aint and Notice of Hearing on April 30, 1998,
alleging that CV5 violated section 8(a)(1) and (5) of the
Nati onal Labor Rel ations Act by refusing, beginning about
Decenmber 10, 1997, to provide the IBUw th a copy of the
arbitration award between the petitioner 4 and the SIU JA
8. After a hearing, the ALJ found that the Union "net its
burden of establishing the potential relevance of the [SIU
Arbitration Award] under the |iberal discovery standard ap-
plied in these cases.” Crow ey Marine Servs., Inc., 329
N.L.R B. No. 92, at 8 (Nov. 10, 1999). The ALJ held that
CMB's "own comments | ed the Union to reasonably believe
the SIU arbitration award contai ned information that woul d
indicate if it should pursue its belief that articles 1, 2, and 38
of the collective-bargai ning agreenment had been viol ated by

4 The Board incorrectly stated that the arbitrati on award was
between CVM5 and the SIU.  Instead it involved CPTI and the SIU
See infra at 12 & n. 10.
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[CVB] when it term nated the barge operation5 and handl ed

t he business with the tanker staffed by SIU nenbers."” Id.
The ALJ ordered CVM5 to furnish the Union a copy of the

SIU arbitration award and "all information requested by the
Uni on on and after Novenber 21, 1997, concerning the SIU
arbitration award.” 1d. at 10. On Novenber 10, 1999 the
NLRB i ssued an order affirmng the ALJ's rulings, findings
and conclusions. CM petitioned for review by this court and
the NLRB cross-petitioned for enforcenent.

I1. Analysis

Revi ew of a Board order is deferential. The court applies
the substantial evidence test to the Board' s findings of fact
and application of lawto the facts, see NLRB v. United Ins.
Co., 390 U S. 254, 260 (1968); Universal Camera Corp. V.

NLRB, 340 U.S. 474, 488 (1951), and accords due deference to
the reasonable inferences that the Board draws fromthe

evi dence, see Peoples Gas Sys., Inc. v. NLRB, 629 F.2d 35, 42
(D.C. Cr. 1980), regardl ess whether the court m ght have
reached a different conclusion de novo. See Universal Cam
era Corp., 340 U.S. at 488

The duty to bargain collectively, inposed upon an enpl oyer
by section 8(a)(5) of the National Labor Relations Act, in-
cludes a duty to supply the union with " 'requested infornma-

tion that will enable [the union] to negotiate effectively and to

performproperly its other duties as bargai ning representa-
tive.' " G, Chem & Atomic Wrkers Local Union v. NLRB

711 F.2d 348, 358 (D.C. Gr. 1983) (quoting Local 13, Detroit
Newspaper Printing and G aphi c Conmuni cati ons Union v.

NLRB, 598 F.2d 267, 271 (D.C. Gr. 1979)); see Detroit

Edi son Co. v. NLRB, 440 U. S. 301, 303 (1979); NLRB v.

Acrme Indus. Co., 385 U S. 432, 437 (1967). The obligation to
furnish relevant information is " 'rooted in recognition that
uni on access to such information can often prevent conflicts
whi ch hanper collective bargaining,' and it undoubtedly ex-

5 The ALJ incorrectly stated that CV5 term nated the barge
operation. In fact Tosco, CM5' s custoner, terminated the barge
operation by not renewing its time charter of Barge 450-6.
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tends to data requested in order properly to adm ni ster and
police a collective bargai ning agreenent as well as to requests
advanced to facilitate the negotiation of such contracts.” Ql,
Chem & Atomic Wrkers Local Union, 711 F.2d at 358

(quoting Florida Steel Corp. v. NLRB, 601 F.2d 125, 129 (4th
Cr. 1979)). "That is not to say, however, that the Act
requires an enployer to lay open its books at any or every

uni on request; certain requirenents nmust be nmet." Cenera

Elec. Co. v. NLRB, 916 F.2d 1163, 1167-68 (7th Cr. 1990).
"Each case must turn upon its particular facts.” NLRB v.

Truitt Mg. Co., 351 U S 149, 153-54 (1956) ("The inquiry

nmust al ways be whet her or not under the circunstances of

the particular case the statutory obligation to bargain in good
faith has been net.").

The first question is always one of rel evance. See Emery-
ville Research Ctr., Shell Dev. Co. v. NLRB, 441 F.2d 880, 883
(9th Cr. 1971). The relevance threshold is low so as to
permt broad disclosure of information. See General Elec. Co.
916 F.2d at 1168. Broad discl osure, however, is not unlimted

disclosure. See id. "A union's bare assertion that it needs
information ... does not automatically oblige the enployer to
supply all the information in the manner requested.” Detroit
Edi son Co., 440 U.S. at 314. |In fact, "information that may

be 'relevant’ in the broadest sense can nonethel ess be with-
held wi thout violating the duty to bargain in good faith."
Ceneral Elec. Co., 916 F.2d at 1168. The enpl oyer's duty
depends on the " 'probability that the desired information [is]
relevant, and that it [will] be of use to the union in carrying
out its statutory duties and responsibilities.” " Ql, Chem &
Atomi c Workers Local Union, 711 F.2d at 359 (quoting

NLRB v. Acme |ndus. Co., 385 U. S. 432, 437 (1967)).

"Certain types of information are 'so intrinsic to the core of
t he enpl oyer-enpl oyee rel ationship' that they are presunp-
tively relevant. 'Conversely, when the requested information
is not ordinarily pertinent to a union's role as bargaini ng
representative, but is alleged to have becone pertinent under
particul ar circunstances, the union has the burden of proving
rel evance before the enployer nmust conmply.” " NLRB v.
CGeorge Koch Sons, Inc., 950 F.2d 1324, 1331 (7th Cr. 1991)
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(citations omtted). Information about non-unit enpl oyees is
not ordinarily pertinent to a union's role as a bargai ning
representative. See G|, Chem & Atomc Wrkers Loca

Union, 711 F.2d at 359 (" '[When informati on not ordinarily
pertinent to collective bargaining, such as information con-
cerning nonunit enpl oyees, is requested by a union, relevance
is not assumed.' " quoting Press Denocrat Publishing Co. v.
NLRB, 629 F.2d 1320, 1324 (9th Gr. 1980)); George Koch
Sons, Inc., 950 F.2d at 1331 ("[Qther courts of appeals have
held that a union's request for information about enployees
wi th whom a uni on does not have a bargaining relationship is
not presunptively relevant.") (enphasis original). Likew se,

i nformati on pertaining to the operations of enployers with
whom t he uni on has no bargaining relationship is not ordi-
narily relevant. See CGeorge Koch Sons, Inc., 950 F.2d at
1331.

Because the information the |IBU requested invol ved non-
unit enpl oyees represented by the SIU and enpl oyed by
CPTlI,6 the IBU had a duty to " "affirmatively denonstrate
rel evance to bargainable issues,” " GIl, Chenmical & Atomc
Wor kers Local Union, 711 F.2d at 359 (quoting Press Deno-
crat Publishing Co. v. NLRB, 629 F.2d 1320, 1324 (9th Gr.
1980)), although it need not denonstrate that the SIU arbi -
tration award was " 'certainly relevant or clearly dispositive
of the basic... issues between the parties.” " 1Id. (quoting
West i nghouse Elec. Corp., 29 N.L.R B. 106, 107 (1978)); see
also United States Testing Co. v. NLRB, 160 F.3d 14, 19
(D.C. Cr. 1998), reh'g and suggestion for reh'g en banc
denied (Jan. 20, 1999). Under the "di scovery-type standard,"
Acrme Indus. Co., 385 U S. at 437, " 'relevant' is synonynous
with 'germane' and, in the absence of sonme valid countervail -
ing interest,"” the conpany had a duty to disclose the informa-
tion so long as it had a bearing on the bargaini ng process.

6 And there can be no doubt that the IBU knew at the tinme of its
request that the information it sought involved non-unit enpl oyees
represented by the SIU See JA 171. The IBU al so knew that the
non-unit enpl oyees represented by the SIU were enpl oyed by
CPTI, not CMS. See JA 170.
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Gl, Chem & Atonmic Wrkers Local Union, 711 F.2d at 360
(citations omtted).

The Board ruled that the Union affirmatively expl ained the
rel evance of the SIU arbitration award. It first noted that an
unnamed CMS official infornmed the Union's national presi-
dent that the SIU award was a product of arbitration. See
Crow ey Marine Services, Inc., 329 NL.R B. No. 92, at 8
(Nov. 10, 1999). Next, the Board found that CV5 failed to
i nformthe Union of the pending change in operation of Barge
450-6 and that the SIU arbitrati on award denonstrated that
it had provided information to another union. See id. Third,
t he Board opined that any information about the contract
under which the SIU pursued its grievance agai nst, presum
ably, CT&T 7 would help the Union negotiate changes in its
col l ective bargai ning agreement with CVM5. See id. at 8-9.
Next, the Board hypothesized that since the Union had a duty
to police its collective bargaining agreement with CM5, the
fact that CPTI was CM5's "affiliate” alerted the Union as to
whet her it had a claimunder the work preservation cl ause of
its own agreenent. See id. Finally, the Board thought that
the SIU arbitrati on award woul d assist the Union in deciding
"whether to nake a claimfor the work."” 1d. at 9 (explaining
that "the information may be | ater used for subsequent work
demands") .

Al t hough we give "great weight" to the Board' s determ na-
tion on the rel evance of requested information, G|, Chemn ca
& Atomi c Workers Local Union, 711 F.2d at 360, our review
is not " "a nere rubber stanp substituting judicial abdication
for judicial review It is inperative that the review ng court
exam ne all of the evidence in context to ensure that the
Board's findings fairly and accurately represent the picture
painted by the record.” " GCeneral Elec. Co., 916 F.2d at 1168
(quoting NLRB v. Harvstone Mg. Co., 785 F.2d 570, 574-75
(7th Cr. 1986)); see Universal Canera Corp. v. NLRB, 340
U 'S 474, 488 (1951); Tine Warner Cable v. NLRB, 160 F.3d
1, 3 (D.C Cir. 1998). More inportant, we nust exam ne the

7 Al though the record does not reflect the target of SIUs griev-
ance, its collective bargaining agreenment was wi th CT&T.
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reasons the Union proffered at the tinme of the demand for the
i nformati on. See CGeorge Koch Sons, Inc., 950 F.2d at 1330;
General Elec. Co., 916 F.2d at 1169; NLRB v. A S. Abell Co.
624 F.2d 506, 513 n. 5 (4th Cr. 1980) ("[We deal with the fact
situation presented to the Conpany at the tine it acted.").

" '[dnly after an enpl oyer has had an opportunity to consid-
er the basis for a union's information or bargai ni ng demand
can the enployer violate the NLRA by rejecting the de-

mand.' " Hertz Corp. v. NLRB, 105 F.3d 868, 873 (3d Cir.
1997) (quoting NLRB v. United States Postal Svc., 18 F.3d
1089, 1102 n.7 (3d Cir. 1994)). The court nust |ook at the
record as a whole as it existed when the Union nade its
demand. See United States Testing Co., 160 F.3d at 19
("[Context is everything."); General Elec. Co., 916 F.2d at
1170.

Viewing the record at the time of the IBU s demand, | fai
to find any evidence to support the Board's concl usion that
the Union affirmatively and tinely expl ained the rel evance of
its request. Not one of the facts and theories of rel evance
posited by the Board was made known to CM5, nuch | ess
conmuni cated by the Union at the tine of its demand.

Before filing the unfair |abor practice charge, the Union had
made only one request for the SIU arbitration award, in the
Novenber 21, 1997 letter 8 to CM5, and the letter constitutes
the Union's sole attenpt to obtain the information before
filing an unfair |abor practice charge.9 The letter gave no
reason for the IBU s request. See supra at 5. The Board,
however, cannot supply reasons nunc pro tunc and post litem

8 The Board found, however, that "[t]he Union's Novenber 21
letter indicates it tried to get the information from[CM5] on
previ ous occasi ons w thout success." Crowl ey Marine Services,
Inc., 329 NNL.R B. No. 92, at 9 (Nov. 10, 1999). Nothing in the
letter or elsewhere in the record indicates that the Union had
previously requested the arbitrati on award.

9 Marina Secchitano, the IBU s regional director, confirned at the
hearing that "any discussion with Crow ey" about the SIU arbitra-
tion award request was contained in the correspondence and t hat
she had no "actual discussion with anyone from Crow ey about the
arbitration award.” JA 45
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notam to conclude that the Union nmet its burden to affirna-
tively denonstrate the rel evance of the SIU arbitrati on award
at the tine it requested the information. Even the February
13, 1998 "formal demand,” nmade after the unfair |abor prac-
tice charge was filed, did not give the reasons supplied years
| ater by the Board. 10

The per curiam opinion states that the Union "had reason
to think" that the SIU arbitration award was rel evant and
that the Union "believed" it had been wonged. Mj. Op. at
2. The Union's thoughts and beliefs, however, are irrel evant
to whether the Union explained to CV5 the rel evance of the
arbitration award at the tinme of its request. Wile | agree
that "not much is required" to establish relevancy, see G,
Chem & Atomic Wirkers, 711 F.2d at 359, here there is
sinmply no record support for the Board's conclusion that the
IBU tinmely explained relevance as it was required to do

The Board pointed to the I1BU s February 13, 1998 letter as
adequately alerting CM5 to the rel evance of the SIU arbitra-
tion award because the letter stated that the award woul d

10 Moreover, the Board's, the ALJ's and the Union's repeated
references to Crowl ey subsidiaries other than CV5 interchangeably
with CM5, with no record evidence that CM5 and ot her CMC
subsi di ari es operated other than i ndependently of each other, fatally
skewed its view of the record as a whole. For exanple, the IBU s
February 13, 1998 letter formally requesting the SIU arbitration
award explained that "[i]t is inmportant to determ ne whether the
Conpany provided information to another Union that should have
been provided to us.” JA 173. But the "conpany" that was in a
position to provide the SIUw th information about the Tosco tine
charter of the Coast Range was CT&T or CPTlI, not CMSB. Neither
CT&T nor CPTI is a party to this action. See also supra note 4.
Li kewi se, the IBU s Novenber 21, 1997 to CVM5 letter asked "what
t he Conpany intended to do with the tankers" even though the |BU
had previously been informed that CM5 did not operate or own any
tankers. JA 170-71. And at oral argument the Board counse
guesti oned whet her CPTI had the wherewithal to purchase Tosco's
tankers, suggesting that the parent CMC was orchestrating sone
scheme to replace CVS barges with CPTI tankers at Tosco's Avon
facility. This assertion |acks any record support.
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provi de i nformati on about the contract under which the arbi-
tration arose. Relying solely on the Board's spare discussion
of that letter,11 the per curiam opinion concludes that "[s]ub-
stantial evidence supports the Board' s determ nation that the
Uni on communi cated to Crow ey that the arbitration award

was reasonably relevant to pending and possible future griev-
ance clains."” The opinion glosses over the issue of tineli-
ness; it ignores the fact that the February 13, 1998 letter was
witten al nost three nonths after the Union made its request
and four days after it filed an unfair |abor practice charge.
Even the Union's February expl anation, however, failed to

alert CM5to its "grievance," that is it was considering a

cl aimunder the work preservation clause.12 Likew se, while
the Union heard of the SIU arbitrati on award from soneone

11 The per curiam opinion grants the Board's cross-petition only
to the extent that the Union's purported "grievance" rendered its
i nformati on request relevant. It does not affirmthe other Board
t heori es of relevance.

12 Furthernore, | do not think the letter adequately set forth the
wor k preservation theory. The February 13 letter states: "I would
like to know what contract the grievance that led to arbitrati on was
filed under, whether it was the tug and barge operation or the ship
operation that clainms were made under. It is inmportant to deter-

m ne whet her the Conpany provided information to another Union

t hat shoul d have been provided to us. |If so, under what circum
stances was this information provided that I ed the Union to believe
a contract violation occurred.” JA 173. The Union did not explain
why it wanted to know under what contract the SIU clainms were

made other than its suspicion that "the Conmpany,"” see supra note
10, provided information to the SIUthat it should have provided to
the Union. In fact, the Union never explained that it wanted the

i nformati on because it m ght pursue a work preservation claim

And even if there were simlarities between the SIU contract and
the 1BU coll ective bargaining agreenent with CVM5 (which the

Union did not allege), | believe any sinmlarity would support a work
claimtheory of rel evance, not a work preservation theory because
the 1BU s collective bargaining agreenent limts its representation
to tankernmen who work on barges, not the unlicensed individuals

who work on tankers |ike the Coast Range. The Union did not and
does not now base its request on a work claimtheory.
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at CM5, | fail to see how this fact nmade the substance of the
award relevant. Finally, the Union's assertion that it had no
noti ce of Tosco's decision not to renew the Barge 450-6 tine
charter is irrelevant to whether the Union disclosed its rea-
sons establishing rel evance. Thus, | fail to find anything
approachi ng substantial evidence in the record show ng that
the Union nmet its burden to tinely and affirmatively explain
the rel evance of its request.

Accordingly, | dissent.
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